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HAZARDOUS WASTE COVENANT
(Health and ‘Safety Code section 25355.5 )

ENYIRONMENTAL RESTRICTION (Civil Code section 1471(c)) .

(Re: Foster-Gardner, lnei,‘";ﬁsssessor’ s Parcel Number 7652-400-08;" and Foster
Manufacturing, Inc., Assessor’ s Parcel Number 7652-400-07)

This Covenant and Agreement ("Covenant") is made by and between Foster-Gardner,
Inc., Foster Manufacturing, Inc., and their successors and assigns (the "Covenantors”),
the current owner of property: situated i Coachella, County of Riverside, State of
California, described in Exhibit “A," ;attached hereto and incorporated herein by this
reference (the "Property”), and the Department of Toxic Substances Control (ihe
"Department"). Pursuant to Civil Code séction 1471(c), the Department has determined
that this Covenant is reasonably necessary to protect present or future human health or
safety or the environment as a result of the presence on the land of hazardous materials
as defined in Health and Safety Code ("H&SC") section 25260. The Covenantor and
the Department, collectively referred to as the "Parties,” hereby agree, pursuant to Civil
Code section 1471(c) and H&SC section 25355.5(a)(1)(C) that the use of the Property
be restricted as set forth in this Covenant.
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ARTICLE |
STATEMENT OF FACTS

1.01. The Property, totaling approximately 2.79 acres, is more particularly described
and depicted in Exhibit "A," attached hereio and incorporated herein by this reference.
This property is more specifically described as Foster-Gardner, Inc., Riverside County
Assessor’ s Parcel Nos.: 7651-400-07 and 7662-400-08. (sa&  Scaesmdars )

1.02. Covenantor is remediating the Property under the supervision and authority of
the Department pursuani'to a Removal Action Warkplan, which the covenantor provided
in accordance with the Imminent and Substantial Endangerment Order and Remedial
Action Order 92/93-004, issued by the Department on August 21, 4992 and an
Enforceable Agreement (Agreement) between Covenantor and ithe Department. The
Department has determined (under its own processes and without concurrence by the
Covenantor) that hazardous substances, as defined in H&SC seciion 25316, which are
also hazardous wastes as defined in H&SC section 25117 and hazardous materials as
defined in H&SC section 25260 remain in the soil and groundwater in and under
portions of the Property. The Removal Action Workplan provides that a deed restriction
will be required as part of the site remediation. The Removal Action Workplan also
identifies removal alternatives for compounds of poteniial concern in soil and
groundwater at the_Property. Compounds of potential concern in the soil are
organochiorine pésticides and volatile organic compounds. Compounds of potential
concern in the groundwater. include ammonia, volatie organic compounds and
organochorine pesticides. - The Removal Action Workplan, containing a Final Health
Risk Assessment, was approved by the Department on March 20, 1997. Foster-
Gardner has also prepared an Operations and Maintenance Plan, dated September 1,
2000, which describes methods for menitoring the efficiency of the groundwater removal
alternative selected in the Removal Action Workplan. The monitoring methods involve
the use of groundwater monitoring wells (“Monitoring Wells”). The locations of the
Monitoring Wells are shown on Exhibit "B.”

1.03. Groundwater in the vicinity of the Property is reported to be approximately 8.5 to
approximately 10.5 feet below ground surface. Contaminants in the groundwater are
reported to include ammonia (up to 7,100,000 ug/L), 1,2-dichloropropane (up to 290
ug/l.), 1,2-dichloroethane (up to 37 ug/l), benzene (up to 3.7 ug/l, and 1,2-
dibromomethane {up to 45 ug/L). Maximum contaminant levels are 35,000 ug/L for
ammonia, 5 ug/L for 1,2-dichloropropane, 5 ug/l. for 1,2-dichloroethane, 5 ug/L for
benzene, and 0.05 ug/L for 1,2-dibromethane. Using its own processes and without
concurrence by the covenantors, the Department has determined that the groundwater
contaminants exceed acceptable health risk-based levels.
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ARTICLE I
DEFINITIONS

2.01. Department. "Department" means the Caiifomia Department of Toxic Subsiances
Control and inciudes its successor agencies, if any. '

2.02. Qwner. "Owner” means the Covenantor, its successors in’ interest, and
their successors in interest, including heirs and assigns, who at any time hold title to aff
or any portion of the Property.

2.03. Occupant. "Occupant" means Owners and any person or entity entitled by
ownership, leasehold, or other legal relationship to the right to 6ccupy any portion of the
Propetty. -- '

ARTICLE I
GENERAL PROVISIONS

3.01. Restrigtions to Run with the Land. This Covenant sats forth proiective provisions,
covenants, restrictions, and conditions (collectively referred to as "Restrictions™), subject
to which the Property and every portion thereof shall be improved, held, used, occupied,
leasad, sold, hyp"’othécated, encumbered, and/or conveyed. Each and every Restriction:
(a) runs with the land pursuant to H&SC section 25355.5(a)(1)(C) and Civil Code
section 1471; (b) inures to-the benefit of and passes with each and every portion of the
Property; (c) is for the benefit of, and is enforceable by the Department; and (d) is
imposed upon the entire Property unless expressly stated as applicable only fo a
specific portion theraof.

. 3.02. Binding upon Qwners/Occupants. Pursuant to H&SC section 25355.5(a)(1)(C),

this Cavenant binds all owners of the Property, their heirs, successors, and assignees,
and the agenis, employees, and_ lessees of the owners, heirs, successors, and
assignees. Pursuant to Civil Code section 1471(b), all successive owners of the
Froperty are expressly bound hereby for the benefit of the Department.

3.03. Written Notice of the Presence of Hazardous Substances. Prior to the sale,
lease or sublease of the Property, or any portion thereof, the owner, lessor, or sublessor
shall give the buyer, lessee, or sublessee notice that hazardous substances are located

on or beneath the Property.

3.04. Incorporation into_Deeds, Leases and Subleases. The Restrictions set forth
herein shall be incorporated by reference in each and all deeds, leases and subleases
for any portion of the Property.
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3.05.  Convevance of Property. The Owner shall provide notice to the Depariment not
[ater than thirty (30) days after any conveyance of any ownership interest in the
Property (excluding mortgages, liens, and other non-possessory encumbrances). The
Department shall not,- by reason of this Covenant, have authority fo approve,
disapprove, or otherwise affect proposed convevance, except as otherwisa provided by
law, by administrative order, or by a specific provision of this Covenant.

ARTICLE IV
RESTRICTIONS

4.01. Prohibited Uses. The Property shall not be used for-any of the following
purposes: ;

(@) A residence, including any mobile home or factory buili housing,
constructed or installed for use as residential human habitation.

(b} A hospital for humans.

(c} A public or private school for persons under 21 vears of age.

(d) A day care center for children.

4.02. Soil Management

{a)  No activities that. will disturb the soii at or below 8.5 fest
below ground-level (e.g., excavation, grading, removal,
trenching, filling, earth movement or mining) shall be allowed
on the Properly without a Scil Managemsent Plan and a
Health and Safety Plan approved by the Department.

{h)  Any contaminated soils brought to the surface by grading,
excavation, trenching or backfilling shall be managed in
accordance with all applicable provisions of state and federaf
law.

(¢}  The Owner shall provide the Department written natice at
least fourteen {14) days prior to any filling, grading, mining or
excavating on the Property, or any building activity that will
cause significant disturbance of the soils.

4.03. Prohibited Activities. The following activities shall not be conducied af the
Property:

(a)  Raising of focd (livestock, food crops, stc.).
{b)  Drilling for water, oil, or gas.
(¢}  Groundwater:

Foster-Gardner/DTSC Deed Restriction Page 4 December 10, 2001



(f] The construction or drilling of any well except as required by
government environmenial regufatora to investigaie and remediate
groundwater; ’

(2) The exiraction, utilization, or consumption of any groundwater on the
Property, except that groundwater may he extracted :

(A as requirad by government environmental regu!ators‘ to
investigate and remediate groundwater;

(B) for dewatering that is necessary during construction,
maintenance and repair where all requirements of & Groundwater
Management Plan as approved by DTSC has been met, and if
required by the approved Groundwater Management Plan, the
groundwater is confainerized, characterized and transporied offsite
in compliance with all federal and state laws, regulations and
ordinances.

(3) The discharge of groundwater onto the surface of the Property.

4, Ot1 Non- lnterferencm with Cap. Covenantor agrees:

(a) ActiVltles that are-reasonably likely to disturb the integrity of Cap
(e.g. excavation, grading, removal, ftrenching, - filling, earth
movement, or mining) shall not be permitted on the Capped
Property without prior review and approval by the Department.

(b)  All uses and development of the Capped Property shall preserve
the integrity of the Cap.

{c) The Cap shall not be altered without written approvai by the
Department.

(d)  Covenantor shall notify the Depariment of each of the following: (i)
the type, cause, location and date of any damage to the integrity of
the Cap and (i) the type and date of repair of such damage.
Notification o the Department shall be made as provided below
within ten (10) working days of both the discovery of any such
disturbance and the completion of any repairs. Timely and accurate
notification by any Owner or Occupant shall satisfy this requirement
an behalf of all other Owners and Occupants.

4.05. Non-Interference with Groundwater Wells. Covenantor agrees:
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(a8)  Aclivities that may disturb the Monitoring Walls shall not be
permitied on the Property without prior review and approval by the
Department. '

(b)  All uses and development of the Capped Property shall preserve
the integrity of the Monitoring Wells.

(¢} The Monitoring Wells shall not be altered or abandoned without
written approval by the Department. .

(d)  Covenantor shall notify the Department of each of the following: (i)
the type, cause, location and date of any damage to thé Monitoring
Wells and (i) the type and date of repair of such damage.
Notification to the Department shall be made as provided below
within ten (10) working days of both the discovery of any such
disturbance and the completion of any repairs. Timely and accurate
notification by any Owner or Occupant shall satisfy this requirement
on behalf of all other Owners and Occupants.

4.06. Access for Departmeni. The Department and its designees shall have
reasonable right of entry and access to the Property for inspection, monitoring, and
other activities consistent with the purposes of this Covenant as deemed necessary by
the Department in order to protact the public health or safety, or the environment.

4.07. Access for Implementing Operation and Maintenance. The entity or person
responsible for implementing the Operation and Maintenance Agreement shall have
reasonable right of entry and access to the Property for the purpose of implementing the
Agreement until the Department determines that no further Operation and Maintenance
is required.

ARTICLEV
ENFORCEMENT

5.01. Enforcement. Failure of the Covenantor, Owner or Occupant to comply with any
of the Restrictions specifically applicable to it may be grounds for the Department to
require that the Covenantor or Owner modify or remove any improvements
("Impravements” herein shall mean all buildings, roads, driveways, and paved parking
areas) constructed or placed upon any portion of the Property in violation of the
Restrictions. This Covenant shall be enforceable by the Depariment pursuant to Health
and Safety Code, Division 20, Chapter 6.5, Article 8 (commencing with section 25180)
or other applicable law. The Department and the Covenantors each reserve all of their
respective legal rights, remedies and defenses with respect to any enforcement actions
that may be pursued hereunder.
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ARTICLE VI
VARIANCE. TERMINATION, AND TERM

6.01. Variance. Covenantor, or any other interested party, may apply to the
Department for a written variance from the provisions of this Covenant. Such application
shall be made in accordance with H&SC section 25233.

6.02 Termination, Covenantor, or any other interested party, may apply to the
Department for a termination of the Restrictions or other terms of this Covenant as they
apply to all or any portion of the Property. Such application shall be made in accardance
with H&SC section 25234.

6.03 Temn. Unless ended in accordance with the Termination paragraph above, by
law, or by the Depariment in the exercise of iis discretion, this Covenant shall continue
in effect in perpéetuity.

ARTICLE Vil
MISCELLANEQUS

7.01. No Dedication Intended. Mothing set forth in this Covenant shall be construed fo
be a gift or dedication, or offer of a gift or dedication, of the Property, or any portion
thereof o the general public or anyone else for any purpose whatsoever.

7.02. Depariment References. All references to the Department include successor
agencies/departments or other successor entity.

7.03. Recordation. The Covenantor shall record this C'ovenant, with all referenced
Exhibits, in the County of Riverside within ten (10) days of the Covenantor's receipt of a
fully executed original. -

7.04. Notices. Whenever any person gives or serves any Notice ("Notice" as used
herein includes any demand or other communication with respect to this Covenant),

each such Notice shall be in writing and shall be deemed effective: (1) when delivered,

if personally delivered to the person being served or to an officer of a corporate party
being served, or (2) three (3) business days after deposit in the mail, if mailed by United
States mail, postage paid, certified, return receipt requested:

To Owner; Mr. Thomas Foster
Foster-Gardner, Inc.
1577 First Sirest
Coachella, California 92236
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To Department: Mr. Greg Holmes, Unit Chief
Department of Toxic Substancsas Control
Southern California Cleanup Operations Branch
5796 Corporate Avenue
Cypress, California 90630

Any paﬁy may change its address or the individual to whose attention a Notice is {o be
sent by giving written Notice in compliance with this paragraph.

7.05. Partial Invalidity. If any portion of the Restrictions or other term sat forth herein is

determined by a court of competent jurisdiction to be invalid for agy reason, the

surviving portions of this Covenant shall remain in full force and effect as if such portion
found invalid had not been included herein.

7.08 Statutory References. All statutory referencas include successor provisions.

IN WITNESS WHEREQF, the Parties execute this Covenant.
- Tac,
Covenantor: Foster-Gardner, Inc | Eos IR f%v/f»fﬁ%/@%ﬂ g -

By: /75 Na Date: ’-f; /gzgl/é;

Title: Thomas Fosier, Vice-President

Department of Toxic Substances Control
- By: //’/Z@ &7 pate:_2/ 7/ 2

Title: Thomas M. Cota, Chief
Southern California Cleanup Operations Branch, Cypress
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STATE OF CALIFORNIA

COUNTY OF R\y/eg=ing

Onthis__ A2 %% dayof oy

l_./

before me—1 eung MQV‘fLLETqﬂE?K - \Nm—?rfa‘f

, in the year QOQQ .

, personally appeared

o O
\\Ho\mpﬁ YosroEe

personally known to me (or proved to me on the basis of Satlsfactory evidence) to be
the person ij whosg name(g @Fa;e subscribed to the within instrument and
acknowledged to me that(helshehey executed the same in figherthsir authorized
capacity(ig€]), and thai by (piskherfiaeir sxgnature(gj on the instrument the person(gf or
the entity upon behalf of which the person }X acted, executed the instrument.

WITNM hand and om
Signatl E%%
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State of California

Couniy of GMG\PE {5

: Cn FE—% Oﬂﬂf‘ ;C.l('_-.gﬁl before me, @\Q‘S{(Q‘R‘{%? @\ﬁr’%&&m & @‘Q"u Men ! PL’LELL <.

Date Mamg.and Tilla of Officer (e.g., “fana Doe, Notary Pubiig™)

personally appeared “eomas, P‘I\‘-C‘VHRE\__ oA

MNama(s) of Signerfs}

Wnaﬂy known to ma
proved to me on the basis of satisfactory

avidence

to be the person{s) whose name(s) isfare
subscribed to ihe within instrument and
acknowledged fo me that he/she/they executad
the same in his/herftheir  authorized

A b epaen e o Lt vt s a2 P
CHRISTCRHER CHEEKICNG CHEM
Commission $ 1328712

Motary Public - Califernia £ capacity(les), and that by his/her/their
signatura(s) on the instrument the person(s}, or
the antity upan behalf of which the person(s)
acted, executed the instrument,

Crange Gounty
My Carmm. Expires Nov 6, 2008
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OFTIONAL

Thouglt the information below is not requirad by law, i may prove valuable to persons relying on the document and could pravent
fraudulent removal and reattachment of itus form to another document.

Description of Attached Document

Title or Type of Ddcument: MW{BOL’& W ARTE (bom’é“t\\ﬁ
Document Date: ___ =2~ T R Murnber of Pages: O 3

Signer(s) Other Than Named Above: .{H&’PN&S FoyTel |

Capacity{les) Claimed by Signer
Signer's Name: ____Mopng, TCHagL Cafy - .

0 Individuat CREL P CoONTHER ) C’P‘LQFORN“PS Top olhumb here

i Corporate Officer — Title(s); _ CLEMO WP DPEaRT@n3 R KBANCA |

[0 Partner -0 Limited 11 General C\’%‘e‘% 3

L1 Attorney-in-Fact .

U Twustes

3 Guardian or Conservator 5]

J Cther:

Signer Is Representing: i
0 b
R S T O L R T T T SO TSR %@Eﬁ@&%@:@%@g
© 1999 Mational Notary Association + 9350 Ba Sota Ave., PO, Box 2402 * Ghalswarth, CA 1313-2402 » wwnw.nationalnalaryorg Prod. Mo. 5807 flearder: Calf Toli-Frae 1-300-975-6827
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THE LAND REFERRED TO HEREIN IS5 SITUATED IN THE STATE OF
CALIFORNIA, COUNTY OF RIVERSIDE, AND I3 DESCRIBED AS FOLLOWS:

PARCEL 1:

THAT PORTION OF LOT{8) 4 OF COACHELLA LAND COMPANY’S
SUBDIVISION OF SECTION 5, TOWMSHIP 6 SOUTH, RANGE 8 EAST, SAN
BERNARDINC BASE AND MERIDIAN, AS SHOWN BY MAP ON FILE 1IN BOOK 4
PAGE (8} 53, OF MAPS, RECORDS OF RIVERSIDE COUNTY, CALIFORNIA,
TOGETHER WITH THAT PORTION OF LOT A OF AMENDED MAP OF COLBERT’'S
ADDITION, ON FILE IN BOOK 18 PAGE 26, OF MAPS, RECORDS OF
RIVERSIDE COUNTY, CALIFORNIA, DESCRIBED AS FOLLOWS:

BEGINNING AT THE MOST EASTERLY CORNER OF SAID LOT 4; THENCE
SOUTHWEST 450.00 FEET QN THE SOUTHEAST LINES OF SAID LOT 4 AND
SAID LOT A TO THE TRUE POINT OF BEGINNING; THENCE CONTINUING
SOUTHWEST 110.00 FEET ON THE SOUTHEAST LINE OF SAID LOT A;
THENCE NORTHWEST 270.00 FEET, PARALLEL WITH THE NCORTHEAST LINE
OF SAID LOT 4; THENCE NORTHEAST 110.00 FEEY, PARALLEL WITH THOE
SOUTHEAST LINE OF SAID LOT A; THENCE SOUTHEAST 270.00 FEET TO
THE TRUE POINT OF BEGINNING.

PARCEL 2:

THAT PORTION OF LOT 4 OF COACHELLA LAND COMPANY’S SUBDIVISION
OF SECTION 5, TOWNSHIP s SOUTH, RANGE 8 EAST, SAN BERNARDINO
BASE AND MERIDIAN, AS SHOWN BY MAP ON FILE IN BOOK 4 PAGE(S)

53, OF MAPS, RECORDS OF RIVERSIDE COUNTY, CALIFORNIA, DESCRIBED
AS FOLLOWS:

BEGINNING AT THE MOST EASTERLY CORNER OF SAID LOT 4; THENCE
SOUTHWEST 560.00 FEET ON THE®SOUTHEAST LINE OF SAID LOT 4 AND
THE SOUTHEAST LINE OF LOT A OF THE AMENDED MAP OF COLBERT'S
ADDITION RECORDED IN BOOK 18 PAGE 26, OF MAPS, RECORDS OF
RIVERSIDE COUNTY, CALIFORNIA; THENCE NORTHWEST 270.00 FEET,
PARALLEL WITH THE NORTHEAST LINE OF SAID LOT 4 TO THE TRUE
DOINT OF BEGINNING; THENCE CONTINUING NORTHWESTERLY 84.35 FEET,
PARALLEL WITH SAID NORTHEASTERLY LINE; THENCE NORTH 00°13’00"
EAST, 227.61 FEET; THENCE NORTH 87°55’/00" BAST, 305.54 FEET TO
A POINT ON TUE NCRTHWESTERLY LINE OF THE LAND DESCRIBED IN THE
DEED TO A.E. SWINDLER, A MARRIED MAN, RECORDED JANUARY 14, 1954
AS INSTRUMENT NO. 1955 OF OFFICIAL RECORDS; THENCE SOUTH
53°56'00" WEST, 119.00 FEET TC THE MOST WESTERLY CORMNER OF LAST
SAID LAND; ALSO BEING THE MOST NMORTHERLY CORNER OF THE LAND




[
1

DESCRIBED IR THE DEED TO A.E. SWINDLER, A 2 MARRIED MAN,
RECORDED MAY 14, 1957 AS INSTRUMENT NO. 34382 OF OFFICIAL
RECORDS; THENCE SOUTH 21°55’00" WEST, 188.65 FEET ON THE
NORTHWESTERLY LINE OF SAID LAND TO THE MOST NORTHERLY CORNER OF
THE LAND DESCRIBED IN THE DEED TO JOHN M. VEVERS, ET UX, )
RECORDED JANUARY 17, 1955 AS INSTRUMENT NO. 3331 OF OFFICIAL
RECORDS; THENCE SQUTH 53°54700" WEST, 110.00 FEET ON THE
NORTHWESTERLY LINE OF SAID LAND TO THE TRUE POINT OF BEGINNING;

EXCEPT THAT PORTION DESCRIBED AS FOLLOWS:

BEGINNING AT THE MOST WESTERLY CORNER OF THAT PARCEL OF LAND
CONVEYED TO A.E. SWINDLER BY DEED RECORDED JANUARY 14, 1954 AS
INSTRUMENT NO. 1955 OF OFFICIAL RECORDS; THENCE NORTH 53°56°007
EAST, 111.99 FEET ON THE NORTHWESTERLY LINE OF SAID PARCEL;
THENCE SOUTH B8°03’51" WEST, 66.56 FERT; THENCE SOUTH 20°39700"
WEST, 68.05 FEET TO THE POINT OF BEGINNING.



Under the provi:;iens of ;Govemment Code 27361.7, I certify under the
penalty of perjury that the notary seal on the document to which this
staternent is attached reads as follows:

Name of Notary: TnarbEt L. M B

Commissica#:  /29/.F77

Place of Execution: Broveas/ o8 Cooan }; ;

Daie Commission Expires: /& 2. 22 Ao e

Date: 2 A%/é; 2z

/___,__:_._-'/J.
 Bignature: S @ 7»4:2:—-

j— .
ey zfa{/???i’_




